
In 1930, Congress enacted the Perishable Agricultural
Commodities Act (“PACA”) to promote fair trade in the
marketing of perishable agricultural commodities.1

  However, upon finding that agricultural dealers were
receiving goods from suppliers and failing to pay for such
goods, thereby placing what it deemed to be a burden on
commerce in perishable agricultural commodities, Congress
in 1984 amended PACA to establish a statutory trust for the
benefit of all unpaid suppliers or sellers of perishable
agricultural commodities or products.  Thus, PACA now
provides:

Perishable agricultural commodities received by a
commission merchant, dealer, or broker in all transac-
tions, and all inventories of food or other products
derived from perishable agricultural commodities and
any receivables or proceeds from the sale of such
commodities, or products, shall be held by such
commission merchant, dealer, or broker in trust for the
benefit of all unpaid suppliers or sellers of such
commodities or agents involved in the transaction,
until full payment of the sums owing in connection
with such transactions has been received by such
unpaid suppliers, sellers, or agents.2

Ordinary principles of trust law generally apply to the
PACA trust.3 Thus, assets subject to PACA are deemed to
be held in trust for the benefit of all PACA creditors and, for
that reason, PACA claims take priority over the claims of all
other creditors, even secured creditors, with respect to
assets subject to PACA.4

Assets subject to the PACA trust
Two types of assets can be subject to a PACA trust:  (1)
perishable agricultural commodities and inventories of food
or other products derived from the sale of perishable
agricultural commodities; and (2) proceeds from the sale of
such commodities, including accounts receivable (collec-
tively, “PACA Trust Assets”).5

Perishable Agricultural Commodities and products
derived therefrom: Only transactions involving perishable
agricultural commodities may give rise to PACA claims.6

PACA defines such commodities as “fresh fruit and fresh
vegetables of every kind and character” including those
frozen or packed in ice, and cherries in brine.7  When
interpreting this definition, courts have found that “unproc-
essed or very minimally processed fruits and vegetables”
constitute perishable agricultural commodities so long as
the processing only changes the form of the product or is
meant to preserve it, but does not change the essential
nature of the item.8

Whether an otherwise perishable agricultural com-
modity has lost the essential nature required by PACA is
determined by the specific circumstances of such
commodity’s treatment.  Certain methods of preparation or
preservation, such as cutting, drying, slicing, removing pits
and seeds, waxing, and adding sweetening agents, do not
change the essential nature of products.9   Yet products
such as frozen onion rings, breaded cauliflower, cole slaw,
and potatoes do not qualify for PACA protection because
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they have lost the essential nature of perishable agricultural
products.10  The distinctions made by the case law and
regulations enacted in connection with PACA are often
very subtle.  For example, potato products to which oil has
been added to prepare them for cooking, rather than to
preserve them, have been held to be products whose
essential nature are so changed as to take them outside of
PACA’s protection.11  However, sliced potatoes placed
briefly in hot oil following water blanching in order to dry
them prior to freezing have been held to qualify for PACA
protection.12  At bottom, the key inquiry appears to be the
effect of the treatment on the end-product, rather than the
percentage of fresh ingredients contained in the commodi-
ties.13

Proceeds from the sale of perishable agricultural
commodities: PACA Trust Assets also include proceeds
from the sale of perishable agricultural commodities, such as
accounts receivable generated therefrom.14 Even more
troubling, other assets purchased with proceeds of PACA
Trust Assets, such as equipment or real estate — even
assets acquired prior to the time a specific PACA claim
arose – under certain circumstances can be subject to that
claim, at least according to the only circuit court to ex-
pressly consider the issue.

In In re Kornblum & Co.,15  a PACA creditor sought
to include proceeds from Kornblum’s store and office units
(the “Units”) acquired prior to the time the PACA creditor’s
claim arose as part of the PACA trust held for its benefit.
The court noted that because PACA is a nonsegregated,
“floating” trust, a single PACA trust exists for the benefit of
all PACA creditors and continues in existence until all
PACA creditors are paid in full.16 The court then concluded
that Kornblum would have to establish that one of three
conditions existed in order to prove that the proceeds of the
Units were not subject to the claim of the PACA creditor:

(1) no PACA trust existed when the Units were pur-
chased; (2) even though a PACA trust existed at that
time, the Units were not purchased with trust assets;
or (3) although a PACA trust existed when the Units
were purchased and the Units were purchased with
trust assets, Kornblum thereafter paid all unpaid
sellers in full prior to the transactions involving the
[c]reditors, thereby terminating the trust.17

Finally, according to the only circuit court to ex-
pressly consider the issue, the burden of proving whether
disputed assets were acquired from the sale of perishable
agricultural commodities, and thus potentially subject to a
PACA claim — a difficult burden of proof where funds from
the sale of perishable agricultural commodities and the sale
of other assets are commingled in a lockbox or blocked
account — lies with the defendant to the PACA claim.  In
Sanzone-Palmisano Co. v. M. Seaman Enterprises,18

Sanzone-Palmisano (“Sanzone”) filed suit to enforce
payment for produce it supplied to M. Seaman Enterprises

(“Seaman”), which purchased six grocery stores with
financing from Malone and Hyde (“M & H”).  M & H
foreclosed on its security interest in Seaman’s assets when
the stores ran into financial trouble.19  The district court
awarded Sanzone $20,503.84 of PACA Trust Assets from
the produce inventory and proceeds from the sale of
produce seized by M & H.  Sanzone claimed it was also
entitled to an additional $83,987.31 from commingled
produce and inventory proceeds.20  The court held that M
& H, rather than the debtor, Sanzone, had the burden of
proving that the assets producing the commingled proceeds
were not produce or related assets and thus not subject to
the trust, even while recognizing that it would be almost
impossible to trace the origin of disputed assets.21

Perfecting PACA rights
Proper notice: In order to preserve its claim against a
PACA trust, a PACA creditor must comply with the notice
requirements of PACA.  Prior to 1995, a PACA creditor had
to file notice of its intent to preserve the benefits of the
trust with both the Secretary of Agriculture and the
commission merchant, dealer or broker to which it supplied
the perishable agricultural commodities.  In 1995, however,
PACA was amended to provide that such notice could now
be given in one of two ways.  First, the creditor could give
notice in writing to the commission merchant, dealer or
broker of its intent to preserve the benefits of the PACA
trust, with “information in sufficient detail to identify the
transaction subject to the trust.”22  This “information”
includes:  (i) names and addresses of all parties to the
transaction; (ii) the date of the transaction, commodity,
invoice price, and payment terms, if appropriate; (iii) the
date of receipt of notice of a dishonored payment instru-
ment, if applicable; and (iv) the amount past due and
unpaid.23  Alternatively, the 1995 amendment allows a
PACA creditor to preserve the benefits of the PACA trust
by, on its ordinary and usual billing or invoice statement,
both (1) providing the terms of payment, if different from
those established by the Secretary of Agriculture,24 and (2)
including the following language:

The perishable agricultural commodities listed on this
invoice are sold subject to the statutory trust autho-
rized by section 5(c) of the Perishable Agricultural
Commodities Act, 1930 (7 U.S.C. 499e(c)).  The seller
of these commodities retains a trust claim over these
commodities, all inventories of food or other products
derived from these commodities, and any receivables
or proceeds from the sale of these commodities until
full payment is received.25

Time Limits: In order to preserve the benefits of the
PACA trust, the written notice of intent to preserve the
benefits of the trust discussed above must be given by the
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PACA creditor to the commission merchant, dealer, or
broker:

within thirty calendar days (i) after expiration of the time
prescribed by which payment must be made, as set
forth in regulations issued by the Secretary, (ii) after
expiration of such other time by which payment must
be made, as the parties have expressly agreed to in
writing before entering into the transaction, or (iii)
after the time the supplier, seller, or agent has
received notice that the payment instrument promptly
presented for payment has been dishonored.26

Currently, the regula-
tions issued by the Secretary
state that, generally, full
payment is due no later than
ten days after the perishable
agricultural commodities are
accepted by the commission
merchant, broker or dealer.27

Thus, absent an agreement to
the contrary (and assuming
the payment is not dishon-
ored), the benefits of the
trust must generally be
preserved within 40 days of
the acceptance by the
commission merchant, dealer,
or broker of the perishable
agricultural commodities.

The 30-day rule: As
noted above, if the date for
payment is extended by the
parties to a PACA transac-
tion beyond the period for
payment set forth in the regulations by the Secretary, the
30-day time period within which a notice of intent to
preserve must be given runs from the agreed upon payment
date.28  Importantly, however, the agreed upon payment
date cannot be beyond thirty days after receipt and
acceptance of the perishable agricultural commodities in
order to qualify for coverage under PACA.29  Extension
beyond such period waives the PACA trust protection.

Some courts have liberally read the 30-day rule to
benefit PACA creditors.  For example, one court found that
oral agreements extending payment beyond the 30-day
maximum in the statute did not cause a produce seller to
waive its rights to PACA trust protection.30  Another court
held that a course of dealing between a commodity seller
and buyer that allowed for payment in excess of 30 days
from delivery of the goods did not preclude PACA trust
protection where the seller actually filed its notification of
intent to preserve its claims within the time allowed by
PACA.31  Finally, the Eighth Circuit has held that an oral
agreement for a 45-day payment period did not waive the

PACA creditor’s trust protection.32

Other courts have required stricter compliance with
the 30-day limit.  For example, the Ninth Circuit has refused
to extend PACA trust protection to a seller when its
contract terms with a dealer provided for payment periods
between 45 and 60 days.33  In addition, the Fourth Circuit
has held that a seller lost PACA protection when its written
contract with a dealer provided that the dealer “shall pay”
for all shipments within 30 days, but foreclosed the seller
from exercising any legal remedies in the case of nonpay-
ment until after 60 days.34

In a relatively recent landmark ruling, the First Circuit
held that partial compliance
with the regulations for
timing of a claim will result in
PACA trust protection for
the portion of goods for
which payment is due within
the period prescribed by the
statute.35  In that case, a
vendor entered into a written
agreement with a customer to
supply it with cranberries.
The agreement provided that
75 percent of the purchase
price was to be paid within
ten days of the invoice date,
with the remaining 25 percent
of the price payable in equal
installments for the two
months following. 36  The
court found the vendor
eligible for PACA trust
protection with respect to the
75 percent of the supply

agreement for which payment was due within ten days, i.e.,
within the period contemplated by the statute, but ineligible
with respect to the remainder of the supply agreement.37

Liability of various parties under PACA
Commission merchants, dealers and brokers: A PACA
claim can be filed by an unpaid supplier, seller, or agent of
perishable agricultural commodities against commission
merchants, dealers, or brokers who have not made timely
payments on such delivered commodities.  The statute
defines a “commission merchant” as “any person engaged
in the business of receiving in interstate or foreign com-
merce any perishable agricultural commodity for sale, on
commission, or for or on behalf of another.”38  At least one
court has found the lack of a license as a commission
merchant to be persuasive evidence that an entity is instead
a packer and shipper under the statute.39

A “dealer” is “any person engaged in the business of
buying or selling in wholesale or jobbing quantities...any
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perishable agricultural
commodity in interstate or
foreign commerce...”40   Those
selling commodities of their
own raising, those buying
less than $230,000 annually
of such commodities for retail
sale,41 and those buying
commodities other than
potatoes for canning or
processing in the state in
which they are grown (unless
the product is frozen or
packed in ice or cherries in
brine) are specifically
excluded from the definition
of a dealer.42  A person not
otherwise considered a dealer
can secure a license and be
considered  a dealer while the
license is in effect.43

In a new development,
courts have begun to define
restaurants that purchase the
requisite volume of goods as
“dealers” under PACA — an
important expansion of the
statute.  In three recent circuit court decisions, the courts
determined that the plain language of the statute does not
preclude including restaurants as dealers, even if restau-
rants are not primarily engaged in the business of buying
and selling agricultural commodities.44  The decisions are in
line with several lower court decisions that also have found
restaurants to be dealers under the statute.45

Finally, a “broker” is “any person engaged in the
business of negotiating sales and purchases of any
perishable agricultural commodity in interstate or foreign
commerce for or on behalf of the vendor or the pur-
chaser...”46  Excluded from this definition are independent
agents that negotiate sales of only frozen fruits and
vegetables on behalf of a vendor if the invoice value of
such sales does not exceed $230,000 in a calendar year.47

Lenders and other third parties — The bona fide
purchaser defense: As noted above, PACA is generally
governed by principles of trust law.  A well-recognized
principle of trust law is that a bona fide purchaser (“BFP”)
of trust assets receives such assets free from any claim by
the trust beneficiaries.48  Accordingly, a third party (such as
a lender) with an interest in PACA Trust Assets may retain
any such PACA Trust Assets received without liability to
PACA creditors if the lender is a BFP.49  A BFP is defined as
one “who takes [trust property] for value and without
notice of the breach of trust, and who is not knowingly
taking part in an illegal transaction.”50  Thus, to be eligible
for BFP status, a third-party recipient of PACA Trust

Assets must demonstrate
that it obtained PACA Trust
Assets:  (1) in exchange for
value; (2) without notice that
the transfer was in breach of
the trust; and (3) in good
faith.51

Value: A transfer is “for
value” if it involves the
transfer of money, property,
or services as consideration
for the trust property.52  In
C.H. Robinson Co. v. Trust
Co. Bank, N.A.,53  produce
sellers sold perishable
agricultural commodities to
B.H. Produce Co., who
accepted the commodities
without paying for them.
During the same period in
which C.H. Robinson and
other sellers (the “Sellers”)
filed notice of their intent to
preserve their rights in the
PACA trust against B.H.
Produce (the “Buyer”), the
Buyer made loan payments to

Trust Company Bank and Trust Company Bank of Clayton
County (collectively, the “Banks”) in excess of $150,000.54

The court noted that a transfer of produce inventory to the
Banks in satisfaction of loans would have been subject to
the trust.55  However, it found that an exception exists in
trust law if the property transferred is money and that the
loan payments received by the Banks were transfers for
value.56

Unfortunately, the Second Circuit disagrees, at least
where a lender receives PACA Trust Assets in satisfaction
of its loans.  In Endico Potatoes, unpaid agricultural
producers filed an action against the secured lender of a
commodities dealer to recover PACA Trust Assets.57

Pursuant to a financing agreement, the secured lender had
lent funds to the dealer on a revolving basis secured by a
lien on all existing and future accounts receivable and
related assets.58  The lender received payments of the
debtor’s accounts receivable after the debtor entered
bankruptcy.59  Contending that it paid value for its interest
in the accounts receivable, the lender asserted its BFP
status to retain the assets free of any claim asserted by the
producers as beneficiaries of the PACA trust.60  The court
rejected the lender’s assertion of BFP status and interpreted
the financing agreement to create no more than a security
interest in the assets since the risk of nonperformance
ultimately remained with the PACA creditor.61  Concluding
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that the lender’s mere security interest in the dealer’s
accounts receivable did not constitute a purchase “for
value,” the court refused to grant the lender BFP protec-
tion.62

Notice and good faith: A third party is deemed to
have notice of a breach of trust, for PACA purposes, when
the party actually knows, or should have known, of a
breach of the PACA trust.63  In Consumers Produce, the
Third Circuit interpreted the phrase “should have known”
by stating:

a duty of inquiry arises when a person knows facts
which under the circumstances suggest (1) that the
person is dealing with a trustee and (2) that the
trustee may be committing a breach of trust.  If a duty
of inquiry exists, and such inquiry would have
disclosed the breach of trust, a person “should have
known” of the breach of trust.64

Knowledge of a debtor’s financial troubles or failure
to pay suppliers raises a duty of inquiry on the part of a
third party.65  The Second Circuit strictly enforced this duty
of inquiry in Albee Tomato, Inc. v. A.B. Shalom Produce
Corp.66  There, the court reversed a grant of summary
judgment to a lender on its qualification as a BFP when the
lender failed to inquire into the debts of a PACA trustee,
even though the lender had no knowledge of PACA
requirements.  The lender knew of the cash-flow problems
of the debtor and the court held that, in such a situation,
“[t]he lender must make the kind of inquiry as to debts
owed by the trustee to PACA beneficiaries that a reason-
ably prudent lender would make as to debts owed by a
similar borrower to a prior creditor who had rights superior
to those sought by the lender.”67  In Consumer’s Produce,
the court found that third-party lender Union National Bank
of Pittsburgh (“UNB”) knew that produce dealer Volante
was a produce wholesaler and, thus, UNB had constructive
knowledge that it was subject to the PACA statutory
trust.68  However, the court ultimately found that UNB had
no duty to inquire into Volante’s possible breach of such
trust because Volante prevented UNB from learning of its
financial difficulties and its failure to pay suppliers by
providing skewed financial reports that made Volante
appear more profitable than it actually was.69

Shareholders, directors, officers, and other respon-
sible parties: Although the PACA statute does not clearly
provide that shareholders, officers, or directors of a
corporation can be held individually liable under PACA,
some courts have read such liability into the statute.  In
general, those courts have found that such liability attaches
to a person “responsibly connected” to the corporation that
breaches a fiduciary duty to ensure that the assets of the
PACA trust are properly held for the benefit of unpaid
suppliers of goods.  For example, one court has read the
PACA statute and regulations to imply that “a PACA trust
in effect imposes liability on a trustee, whether a corpora-

tion or a controlling
person of that corpora-
tion, who uses the trust
assets for any purpose
other than repayment of
the supplier.  This includes use of the proceeds from the
sale of perishables for legitimate business expenditures,
such as the payment of rent, payroll, or utilities.”70

Other courts, however, have declined to hold indi-
viduals personally liable for PACA trust claims.  For
example, one court has reasoned that holding individuals
personally liable for PACA trust claims would render the
corporate form meaningless for produce brokers and expose
shareholders, directors, officers, and even employees of
such corporations to huge personal liability.71 The court
expressed doubt that Congress intended to impose such
liability for any breach of the statutory trust.72  It also found
that the PACA provisions dealing with individuals only
applied to licensure and that nothing in the statute sug-
gests that individuals should be held personally liable for
corporate debts.73

Recovery by claimants of attorneys’ fees and other
costs: PACA does not specifically provide for the payment
of attorneys’ fees and other costs to PACA creditors.74

Some courts have refused to award attorney’s fees due to
the absence of language providing for such awards in the
statute,75  or at least where no specific reason for awarding
such fees is articulated by the PACA claimant.76  On the
other hand, some courts have awarded attorneys’ fees and
costs, at least where the actions of a PACA creditor made
funds available for a common trust that benefited additional
claimants.77

Courts have reached different conclusions about
whether banks or other non-PACA creditors can recover
costs of collecting funds used to pay PACA claims.  For
example, one court has found that a secured creditor that
collected receivables from a PACA debtor and turned the
proceeds over to PACA claimants could offset from the
PACA funds its expenses (including attorney’s fees directly
related to the collection).78  Conversely, another court has
denied an award of attorney’s fees to a bank that incurred
costs to collect amounts owed to it by a debtor that were
eventually used to pay a PACA trust claim.79 ▲

(Endnotes begin on page 86)
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