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On March 26, 2003, the New York state legislature approved an amendment
to the New York Clean Indoor Air Act of 1989 which prohibits smoking in
virtually all enclosed workplaces throughout the state.1   Governor George
Pataki signed the bill into law within hours of its passage and it will take
effect this summer on July 24.  This latest anti-smoking measure is even
more extensive than New York City’s controversial anti-smoking ordinance
that took effect on March 30, which contained exemptions for owner-oper-
ated bars and separately ventilated smoking rooms.

As of July 24, the new state law will bar smoking in all “places of employ-
ment” in the State of New York,2  and expansively defines “place of em-
ployment”:

“Place of employment” means any indoor area or portion
thereof under the control of an employer in which employ-
ees of the employer perform services, and shall include, but
not be limited to, offices, school grounds, retail stores, ban-
quet facilities, theaters, food stores, banks, financial institu-
tions, factories, warehouses, employee cafeterias, lounges, au-
ditoriums, gymnasiums, restrooms, elevators, hallways,
museums, libraries, bowling establishments, employee medi-
cal facilities, rooms or areas containing photocopying equip-
ment or other office equipment used in common, and com-
pany vehicles.3

Exceptions to the ban are very limited.  The act does not apply to private
residences or automobiles, smoking-designated hotel rooms, separate smok-
ing-designated enclosed rooms of residential health care and adult care fa-
cilities, cigar bars already licensed in New York City, retail tobacco busi-
nesses, and private, not-for profit membership associations without employ-
ees (such as an American Legion or VFW hall).4   The ban applies to any
“commercial establishment used for the purpose of carrying on or exercis-
ing any trade, profession, vocation or charitable activity.”5   The new law
specifically prohibits smoking at all bars and restaurants within the state,
with a narrow exception for outdoor dining areas of restaurants without a
roof or other ceiling enclosure.6   Employers may be held liable for viola-
tions occurring within their place of employment, and individual violators
may also be held liable.7

1 2003 Session Law News of N.Y. Ch. 13 (S. 3292, A. 7136) (McKinney 2003).
2 N.Y. Public Health Law § 1399-o(1) (McKinney 2003).
3 N.Y. Public Health Law § 1399-n(5).
4 N.Y. Public Health Law § 1399-o(14) (residential health care/adult care facilities); 1399-q
(other exemptions).  Other enclosed rooms in restaurants, bars, hotels, convention halls, and other
similar facilities may, on appropriate notice, be used for designated “tobacco sampling events” for
no more than two days in any calendar year.  N.Y. Public Health Law § 1399-q(7).
5 N.Y. Public Health Law § 1399-o(15).
6 N.Y. Public Health Law § 1399-q(6).
7 N.Y. Public Health Law § 1399-s.



The anti-smoking laws are to be enforced by county
boards of health or other designated county officials,
or in the absence of such a designation, may be en-
forced by the New York State Department of Health.8

The Commissioner of the Department of Health has
the statutory authority to impose civil penalties of
up to $2,000 per violation, and other enforcement of-
ficers may impose civil penalties of up to $1,000 per
violation.9

Although the potential liability from New York’s new
law may be a cause of concern to all employers, the
law does provide for affirmative defenses to liability.
For example, a property owner can avoid liability for
violations of the statute on its property if it can be
established that, at the time of the violation, some
other person or entity (such as a lessee or sublessee)
was exercising actual control of the area.10   Similarly,
employers can establish an affirmative defense to
statutory liability by demonstrating that they have
made “good faith efforts” to comply with the law.11

Thus, it will become increasingly important for all
New York employers to take affirmative steps to
implement and enforce effective anti-smoking poli-
cies as to all enclosed company property and work-
places – including company-owned vehicles.  As a
result, it is recommended that all employers with of-
fices or operations in New York thoroughly review
their internal anti-smoking policies, in an effort to
achieve compliance with the state’s stringent new
restrictions.
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Goldberg Kohn is a 75-attorney commercial law firm located in downtown
Chicago with principal concentrations in Real Estate, Labor and Employment,
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more information regarding our practice areas, please visit our web site at
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8 N.Y. Public Health Law § 1399-t(1).
9 N.Y. Public Health Law §§ 1399-v;

12(1); 309(1)(f).
10 N.Y. Public Health Law § 1399-s(1).
11 N.Y. Public Health Law § 1399-s(2).




