
 
 
 

 
 

 
 

 
 

 
 
 
 

 
 

PROMPT AND EFFECTIVE REMEDIAL ACTION  
AS A DEFENSE TO AN EMPLOYEE'S HARASSMENT CLAIM 

Under the standards established by the U.S. 
Supreme Court in Faragher v. City of Boca 
Raton, 554 U.S. 775, 786 (1998) and 
Burlington Indust., Inc. v. Ellerth, 524 U.S. 
742, 759 (1998), an employer is vicariously, or 
strictly, liable for harassment committed by a 
supervisor with immediate or successively 
higher authority over the employee, where a 
tangible employment action is taken.  When 
no such action is taken as part of the 
harassment, the employer can establish an 
affirmative defense to the charge by showing 
that the employer exercised reasonable care 
to prevent and correct promptly any sexually 
harassing behavior and that the employee 
unreasonably failed to take advantage of any 
preventive or corrective opportunities provided 
by the employer to avoid harm or otherwise.  
When the harassment complained of is 
committed by a co-worker rather than a 
supervisor, the employer's liability is generally 
based on negligence; the employer may be 
held liable where it knew or should have 
known of the harassing conduct.  However, 
again, prompt and effective corrective action 
by the employer may absolve the employer of 
liability. 

Within the first two months of 2001, four U.S. 
Circuit Courts of Appeals have affirmed 
summary judgment in favor of employers in 
harassment actions based in whole or in part 
on the employers' prompt and effective 
remedial action in response to a harassment 
complaint or other event alerting the employer 
to potential harassment.  Such remedial action 
permits the employer to show that its 

harassment policy is effective and to establish 
the affirmative defense in a case involving 
supervisor harassment, or to show the 
employer acted with reasonable care, and not 
negligently, in a case involving co-worker 
harassment. 

Claims Involving Harassment by a Supervisor 
 
In Andree J. Leopold v. Baccarat, Inc. (2001 
U.S. App. LEXIS 1326, Jan. 31, 2001), the 
U.S. Court of Appeals for the Second Circuit 
affirmed the granting of summary judgment to 
an employer on an employee's claim of a 
sexually hostile work environment.  The 
plaintiff had alleged that her direct supervisor 
made sexist comments towards her and her 
fellow female saleswomen, and later 
threatened to fire all of the saleswomen and 
replace them with "young and sexy" hires.  
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that guarantee confidentiality and non-
retaliation, those features are not mandatory 
to finding that an employer acted reasonably.  
The Court of Appeals agreed with the district 
court that Baccarat exercised reasonable care 
to prevent and correct promptly any sexually 
harassing behavior, and affirmed the lower 
court's finding that the employer was not 
liable.   

Similarly, on February 13, 2001, the U.S. 
Court of Appeals for the Fourth Circuit upheld 
the granting of summary judgment to an 
employer on Title VII claims brought in a 
sexual harassment suit because the employee 
failed to take advantage of the employer's 
effective corporate sexual harassment policy.  
In Lynne H. Barrett v. The Applied Radiant 
Energy Corporation (No 99-2597), the plaintiff 
alleged a number of incidents suggesting 
sexual harassment by her former supervisor.  
However, the plaintiff failed to report any of 
the incidents to other managers, and suffered 
no tangible employment action.  The 
corporation had a written anti-harassment 
policy in effect that prohibited all forms of 
harassment, including confidentiality and non-
retaliation provisions, and outlined procedures 
employees could use to report incidents of 
harassment.  The Court of Appeals noted that 
the distribution of such a policy provides 
"compelling proof" that the company exercised 
reasonable care in preventing and promptly 
correcting harassment.  The employer here 
independently discovered that Barrett's 
supervisor was harassing her and immediately 
hired an outside firm to conduct an 
investigation.  When the investigation was 
completed and confirmed the harassing 
conduct, Barrett's supervisor was fired.  Less 
than a week passed between the employer's 
discovery of the harassment and the 
supervisor's termination.  That prompt 
response led the Court of Appeals to affirm 
the district court's finding in favor of the 
employer with respect to the sexual 
harassment claims brought. 

 

Claims Involving Harassment by a Co-worker 
 
On January 29, 2001, the U.S. Court of 
Appeals for the Tenth Circuit affirmed the 
granting of summary judgment to Delta 
Airlines on a racial harassment claim brought 
by a former employee.  In David E. Hollins v. 
Delta Airlines (2001 U.S. App. LEXIS 1174), 
Hollins charged that his co-workers told 
racially offensive jokes and that one had 
dangled hangman's nooses from the ceiling 
above Hollins' work area.  The Court of 
Appeals found that Delta promptly and 
effectively responded to Hollins' harassment 
complaints that were reported to 
management.  Delta had a written harassment 
policy which encouraged employees to 
discuss complaints with supervisors or, if that 
was not feasible, to approach Delta's equal 
employment opportunity director.  After one 
offensive joke was reported, Hollins' 
supervisors took written statements and 
subsequently reprimanded the offender by 
sending him a warning letter which was 
included in his employment record.  After the 
hangman's nooses were reported, Hollins' 
supervisor immediately removed the ropes, 
warned employees against such offensive and 
intolerable conduct, and reprimanded the 
employee involved.  The Court of Appeals 
found Delta to be a reasonable employer, not 
negligent, in responding to Hollins' complaints 
because, when it was presented with a 
situation of potential harassment, it 
immediately investigated, took corrective 
action, and disciplined the offending 
employees.  Thus, the Court of Appeals 
affirmed the holding of the district court in 
favor of the employer. 

On January 31, 2001, the U.S. Court of 
Appeals for the Eight Circuit also affirmed the 
granting of summary judgment to an employer 
in an employee's lawsuit alleging a racially 
hostile work environment.  In Charles L. 
Robinson v. Valmont Industries (No. 99-4198), 
Robinson alleged that, beginning in 1997, his 
co-workers had engaged in multiple acts that 
constituted racial harassment, including, 
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among others, a co-worker brandishing a 
broom handle with the phrase "Haitian Death 
Stick" on it and stating "This is what they need 
to keep them in line" after an incident in New 
York City where police officers were accused 
of assaulting a Haitian immigrant; a co-worker 
hanging a clothesline tie in the shape of a 
noose in Robinson's locker; and a co-worker 
referring to another employee's dog, a black 
Labrador retriever, as "African-American." All 
of these incidents were reported to Valmont 
management.  The Court of Appeals found 
Valmont's response to the alleged incidents to 
be prompt and adequate, in light of the short 
time frame between when Valmont was made 
aware of each alleged incident of harassment 
and when the employer took remedial action 
against the offender.  Here, after the Haitian 
death stick incident, Valmont immediately 
imposed  a three-day suspension against the 
co-worker and required the entire department 
involved to attend diversity training within two 
weeks of the incident.  After the noose 
incident, Valmont promptly began an 
investigation including the questioning of 
employees and encouragement of witnesses 
to come forward with information.  When no 
witnesses came forward, Valmont installed a 
surveillance camera to monitor the area where 
the incident occurred in an attempt to identify 
the perpetrator.  Following another reported 
incident, Valmont required the employee who 
made an offensive comment to apologize to 
Robinson for his conduct and reprimanded the 
offender by placing a written warning in the 
employee's record that stated termination 
could result if any further conduct of that type 
occurred.  Again, because the employer took 
prompt and effective remedial action, the 
Court of Appeals agreed with the district court 
that the employer was not negligent and did 
not hold the employer liable for the 
harassment. 

Practical Tips To Avoid Liability for 
Harassment 

These cases provide insight into the steps 
employers must take to establish an effective 
anti-harassment policy and avoid liability for 
such claims.    

• Establish a written anti-harassment policy 
containing, at a minimum, the following 
provisions: 

- a definition of prohibited conduct that 
protects against harassment on the 
basis of any protected characteristic—
not just “sexual” harassment 

- examples of prohibited conduct 

- specific procedures employees should 
follow to report complaints, including 
reporting options for after hours and 
weekends 

- unambiguous identification of the 
alternative channels for reporting 
complaints beyond the employee’s 
immediate supervisor  

- a statement that all information 
reported to management will be kept 
confidential to the extent possible 
consistent with conducting a thorough 
and appropriate investigation 

- a statement that no retaliatory action 
will be taken against an employee 
making a good faith harassment 
complaint 

- notice that employees violating the 
policy are subject to discipline up to 
and including termination 

• Train employees on the written anti-
harassment policy, including instruction on 
what conduct constitutes harassment. 
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• Train supervisors in detecting and 
responding to harassment situations and 
complaints  

• Conduct a prompt investigation after a 
complaint is made or when the employer 
becomes aware through other means of 
potentially harassing behavior by an 
employee. 

• Reprimand or discipline an employee who 
has engaged in harassing conduct, if 
confirmed by the investigation.  Such 
discipline can include apologies to the 
victim, written warnings in the employee's 
record, and notification that further 
harassing acts will result in the 
employee's termination. 

• Take corrective action beyond just the 
offending employee in appropriate cases.  
For example, if racially offensive jokes are 
made on multiple occasions or within the 
hearing of several employees, consider 
diversity training for all employees. 

 

The Goldberg Kohn Employment Law Alert 
provides information of general interest.  
Information is presented in summary form and 
should not be construed as individual legal 
advice.  Professional rules in some 
jurisdictions may treat the Employment Law 
Alert as advertising. 

2001 Goldberg Kohn.  All rights reserved 
Reproduction with attribution permitted. 

If you have any questions or need further 
information about establishing anti-
harassment policies, procedures or training, 
please contact a member of Goldberg, Kohn's 
labor and employment group: 

Practice Head 
Michael D. Karpeles   (312) 201-3910 
 Michael.Karpeles@goldbergkohn.com 

Hillary Levitt Dunn  (312) 201-3978 
 Hillary.Levitt@goldbergkohn.com 

Carrie M. Garcia  (312) 201-3998 
 Carrie.Garcia@goldbergkohn.com 

Deborah Rzasnicki Hogan (312) 201-3973 
 Deborah.Hogan@goldbergkohn.com 

Susan H. Kane  (312) 201-3991 
 Susan.Kane@goldbergkohn.com 

David E. Morrison  (312) 201-3972 
 David.Morrison@goldbergkohn.com 

Charles J. Muhl  (312) 201-3979 
 Charles.Muhl@goldbergkohn.com 

Eli M. Rollman (312) 201-3967 
 Eli.Rollman@goldbergkohn.com 

Lincoln Schroth  (312) 201-3887 
 Lincoln.Schroth@goldbergkohn.com 

Michael L. Sullivan  (312) 201-3963 
 Michael.Sullivan@goldbergkohn.com 
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