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Family and Medical Leave Act (FMLA) Basics 

A. Overview 

The FMLA entitles eligible employees of covered employers to take: 

 unpaid, 

 job-protected leave, 

 with continuation of group health insurance coverage 

under the same terms and conditions as if the employee 

had not taken leave, 

 for twelve workweeks in a 12-month period. 

1. Unpaid and Substitution of Paid Leave:  FMLA entitles eligible 

employees to take unpaid leave, but an employee may elect to 

"substitute," or run at the same time as their FMLA leave, 

accrued "paid leave" (such as sick, personal or vacation time) to 

cover some or all of the FMLA leave period.  An employer may 

require an employee to substitute accrued paid leave for unpaid 

FMLA leave. 

2. Job Restoration:  When an employee returns from FMLA leave, 

he or she must be restored to the same job or to an "equivalent 

job."  An "equivalent job" means a job that is virtually identical to 

the original job in terms of pay, benefits, and other employment 

terms and conditions (i.e., shift, location). 

3. Group Health Insurance Benefits:  An employee on FMLA leave 

is entitled to a continuation of the same group health insurance 

coverage.  An employee on unpaid FMLA leave must make 

arrangements to pay the normal employee portion of the 

insurance premiums in order to maintain insurance coverage.   

4. Intermittent FMLA Leave:  An employee may take FMLA leave 

on an intermittent or reduced schedule basis.  This means an 

employee may take leave in separate blocks of time or reduce the 
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time he or she works each day or week for a single qualifying 

reason.   

B. Covered Employers 

1. Private sector employers with 50 or more employees for at least 

20 workweeks in the current or preceding calendar year; 

2. Public agencies, regardless of the number of employees; or 

3. Public or private elementary or secondary schools, regardless of 

the number of employees. 

C. Eligible Employees 

1. Have worked for you for at least one year; 

2. Have worked at least 1,250 hours in the 12-month period 

immediately preceding the leave request; and 

3. Work at a location where you have 50 or more employees within 

a 75 mile radius. 

D. FMLA Leave may be taken for one or more of the following reasons: 

1. The birth of a child and to care for the child (leave must be 

completed within one year after the birth). 

2. The placement of a child with the employee for adoption or 

foster care (leave must be completed within one year after 

placement). 

3. To care for the employee's spouse, child, or parent with a serious 

health condition.  For example, the family member with a 

serious health condition: 

 Is unable to care for his or her own medical, safety or 

other needs because of a serious health condition or 

needs help in being transported to the doctor; or 
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 Requires psychological comfort and reassurance from 

the covered employee. 

4. If the employee is unable to perform the functions of his or her      

          position because of a serious health condition. 

 

a. An employee is "unable to perform the functions of the 

position" where the employee: 

 Is unable to work at all or perform other regular daily 

activities; or 

 Is unable to perform any one of the essential functions 

of the employee's position. 

b. The term "serious health condition" means an illness, 

injury, impairment, or physical or mental condition that 

involves (1) inpatient care in a hospital, hospice, or 

residential medical care facility; or (2) continuing 

treatment by a health care provider.  

c. An employee who must be absent from work to receive 

medical treatment from a health care provider for a 

medical condition is considered to be unable to perform 

the essential functions of the position during the absence 

for treatment.   

E. Notice to the Employer 

1. Notice to the employer may be verbal or written. 

a. When an employee seeks leave for a FMLA-qualifying 

reason for the first time, the employee need not ask for 

FMLA leave by name, but just provide enough 

information whereby the employer is aware that FMLA is 

applicable.   

b. Once on FMLA leave, an employer may require the 

employee to provide periodic updates on his or her status 

and intent to return to the job. 
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2. Foreseeable Leave:  Employees generally must request leave 30 

days in advance when the need for leave is foreseeable. 

a. Planned Medical Treatment:  When leave is needed for 

planned medical treatment, the employee must make a 

reasonable effort to schedule treatment so as not to 

unduly disrupt the employer's operations. 

3. Less Than 30 days or Unforeseeable Leave:  When the need for 

leave is foreseeable less than 30 days in advance or is 

unforeseeable, employees must provide notice as soon as 

possible and practicable under the circumstances. 

F. Notice to the Employee 

1. General Notice Requirements:   Covered employers must display 

a poster in plain view notifying employees of their FMLA rights 

and how to file a complaint with the Department of Labor and 

provide the same information in their employee handbook.  

2. Eligibility and Rights and Responsibilities Notice Requirements:   

An FMLA eligibility notice must be provided either orally or in 

writing (preferably in writing) within five business days of the 

initial request for leave or when the employer acquires 

knowledge that an employee leave may be for a FMLA-

qualifying reason.   

a. A Rights and Responsibilities Notice and Medical 

Certification request should also be given to the employee 

at that time. 

i. The Rights and Responsibilities Notice must state 

that the leave may be designated as and deducted 

from any existing FMLA entitlement and it must 

identify the 12-month period being used when 

making an FMLA determination.  Most critical, the 

employee must be notified of his or her 

responsibilities, if any, with respect to providing a 

medical certification and any consequences of 
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failing to do so (i.e., denial of FMLA leave request 

and/or termination of employment). 

b. If the employee is determined to be not eligible for FMLA 

leave, the employer must state at least one reason why. 

3. Designation Notice Requirements:  The employer must provide 

notice to the employee as to whether the leave is FMLA-

qualifying within five business days of having enough 

information to make that determination.   

a. In addition to the designation determination, the 

employer should inform the employee of any substitution 

of paid leave, fitness for duty requirements (i.e., letter 

from the treating physician approving the employee's 

return to work) and, if known, provide the amount of 

leave that is counted against the employee's FMLA 

entitlement. 

G. Certification  

1. The employer may require the employee to submit a certification 

from a health care provider to support the employee's need for 

FMLA leave to care for a covered family member with a serious 

health condition or for the employee's own serious health 

condition (but not for leave to bond with a newborn child or a 

child placed with the employee for adoption or foster care). 

2. The employee is responsible for providing a complete and 

sufficient certification within 15 calendar days after the 

employer's request. 

a. Insufficient or Incomplete Certification:  If an employer is 

unable to determine whether a leave request should be 

designated as FMLA-protected because a submitted 

certification is incomplete or insufficient, the employer is 

required to state in writing what additional information is 

needed to make the certification complete and sufficient.  

The employee generally must provide that additional 
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information to the employer within seven calendar days 

of the request. 

b. Sufficient and Complete Certification:  Once the employer 

has received a complete and sufficient certification, the 

employer may not request additional information from 

the health care provider.   

i. However, the employer may use a human resources 

professional, a leave administrator, another health 

care provider or a management official (who is not 

the employee's direct supervisor) to contact the 

employee's health care provider to authenticate or 

clarify the certification. 
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Americans with Disabilities Act (ADA and ADAAA) Basics 

A. Overview 

The ADA prohibits employers with 15 or more employees from 

discriminating against a qualified individual with a disability based on his or 

her disability.  

1. A "qualified individual" is one who with or without reasonable 

accommodation can perform the essential functions of his or her 

job. 

2. An "essential job function" is a fundamental duty that defines an 

employment position.  A job function may be essential because: 

a. The purpose of the job is to perform the function; 

b. There are limited employees available to perform the 

function; or 

c. The function is highly specialized and the employee has 

been hired for special expertise or knowledge. 

3. "With a disability" means having a present disability, a record of 

having a disability or being perceived as having a disability. 

4. "Disability" is defined as a physical or mental impairment that 

substantially limits one or more major life activity. 

5. The term "substantially limits" refers to the inability to perform a 

major life activity as compared to the average person in the 

general population, or a significant restriction as to the 

condition, manner, or duration under which an individual can 

perform a particular activity.  
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Expansion of the "substantially limits" standard under the ADAAA: 

 Broad Construction and Undemanding Standard: The 

"substantially limits" standard was clarified as a "not meant to 

be a demanding standard" or one that "demand[s] extensive 

analysis" and the standard "shall be construed broadly in favor 

of expansive coverage, to the maximum extent permitted by the 

terms of the ADA." 

 No Consideration of Ameliorative Effects of Mitigating 

Measures:  "Determination of whether an impairment 

substantially limits a major life activity shall be made without 

regard to the ameliorative effects of mitigating measures" 

(except for the ameliorative effects of ordinary eyeglasses or 

contact lenses, which shall be considered).  

 Episodic Conditions May Qualify: "An impairment that is 

episodic or in remission is a disability if it would substantially 

limit a major life activity when active."  

 Short-Term Impairments May Qualify: "The effects of an 

impairment lasting or expected to last fewer than six months 

can be substantially limiting." 

a. The EEOC's administrative interpretations state that, 

"[t]he duration of an impairment is one factor that is 

relevant in determining whether the impairment 

substantially limits a major life activity.  Impairments that 

last only for a short period of time are typically not 

covered, although they may be covered if sufficiently 

severe." 
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B. Requirement to Engage in the "Interactive Process" 

The "Interactive Process" is the required, informal process by which the 

covered employer and the disabled individual (i.e., employee or job applicant) 

attempt to identify the precise limitations resulting from the disability and 

potential reasonable accommodation(s) that could overcome those limitations 

in an effort to enable the disabled individual to be considered for the job 

position or perform the essential functions of the job.  

As a general rule, the individual with a disability must inform the employer 

that an accommodation is needed.  However, an employer should initiate the 

reasonable accommodation interactive process without being asked if the 

employer knows that the employee has a disability, or knows (or has reason 

to know) that the employee is experiencing workplace problems because of 

the disability.  If the individual with a disability states that he or she does not 

need a reasonable accommodation, the employer will have fulfilled its 

obligation. 

Absent undue hardship, a covered employer is required to provide a 

reasonable accommodation to the otherwise qualified disabled individual.  As 

part of the interactive process, the employer may offer alternative suggestions 

for reasonable accommodations.  The employer may choose to grant the most 

appropriate reasonable accommodation(s) which is both effective to address 

the individual's needs and will not impose undue hardship on the operation 

of business.  Undue hardship includes an accommodation that is: 

 unreasonably expensive; 

 significantly difficult to implement; 

 significantly disruptive; or  

 those accommodations that would fundamentally alter the 

nature or operation of  business. 

The interactive process should be on-going to ensure the effectiveness of the 

granted reasonable accommodation.  A good practice is to document the 

interactive process and efforts to offer a reasonable accommodation to the 

disabled employee or applicant. 
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C. Reasonable Accommodations 

Reasonable accommodations are ANY modifications of the job application 

process, or of the job or of the work environment, that enable a qualified 

individual with a disability to be considered for the job position or perform 

the essential functions of the job.   

Reasonable accommodations may include:   

 making existing facilities accessible; 

 restructuring or reallocation of marginal job functions;  

 allowing usage of accrued paid leave; 

 providing additional unpaid leave, such as a Short-Term Leave 

or Personal Leave;  

 a modified or part-time schedule;  

 modification of a workplace test, training materials or policy; 

 modification of or acquiring equipment or devices; or  

 reassignment to a vacant position for which the employee is 

qualified.   

An employer is not required to offer the following as a reasonable 

accommodation: 

 the elimination of an essential function of a job position; 

 lowering the performance expectations for a job position;  

 changing an employee's supervisor; or 

 provide an employee with an indefinite leave of absence. 

D. Request for Documentation about the Disability 

When the disability and/or the need for accommodation is not obvious, the 

employer may ask the individual for reasonable documentation about his or 

her disability and functional limitations.  An employer cannot ask for 

documentation when: (1) both the disability and the need for reasonable 

accommodation are obvious, or (2) the individual has already provided the 

employer with sufficient information to substantiate that he or she has an 

ADA disability and needs the reasonable accommodation requested. 



 
 

-11- 
________________________________________________________________________________________________________ 

This material is intended to be generally informative, to stimulate deliberation and to facilitate discussion.  It should 

not be construed as legal advice, legal opinion, or as a viable substitute for either. 

Reasonable documentation means that the employer may require only the 

documentation that is needed to establish that a person has an ADA disability 

and that the disability necessitates a reasonable accommodation.   

 For example, the employer may ask the employee for 

documentation describing the impairment; the nature, severity, 

and duration of the impairment; the activity or activities that the 

impairment limits; and the extent to which the impairment limits 

the employee's ability to perform the activity or activities.   

 An employer cannot ask for documentation that is unrelated to 

determining the existence of a disability and the necessity for an 

accommodation.   

If an individual provides insufficient documentation in response to the 

employer's initial request, the employer should explain why the 

documentation is insufficient and allow the individual an opportunity to 

provide the missing information in a timely manner.  Documentation is 

insufficient if it does not specify the existence of an ADA disability and 

explain the need for reasonable accommodation.   

E. Job Restoration 

The ADA requires that an employee returning from a medical leave protected 

by the ADA be returned to his or her original position, unless the employer 

demonstrates that holding open the position would impose an undue 

hardship. 

 


