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Creditors that choose to accept DACA may take steps to 
reduce their exposure under the model control agreement.

The law and practice concerning the perfection 
of security interests in commercial deposit ac-
counts has undergone a number of material 

changes over the past several years and will continue 
to do so with the introduction of the model Deposit 
Account Control Agreement (DACA) by a special 
task force of the American Bar Association (ABA). 
Designed to streamline negotiations and eliminate 
strife by attempting to accommodate the needs of 
both secured creditors and depositary banks, the 
model agreement could emerge as the dominant 
means by which secured creditors receive perfected 
security interests in deposit accounts as original col-
lateral. This article discusses the legal background 
to the development of the model agreement, sum-
marizes key structures of the agreement and offers a 
critique and analysis. It concludes by recommending 
practices for secured creditors that choose to accept 
the new model approach.

Background
Prior to the adoption of Revised Article 9 of the 
Uniform Commercial Code (UCC), most states had 
no statutory approach to the perfection of security 
interests in deposit accounts as original collateral. 
Common-law pledge doctrines offered scant direct 
guidance, rendering the rights and remedies of 
secured creditors with respect to deposit account 
collateral highly uncertain. In the late 1990s, a 
minority of states adopted nonuniform statutory 
approaches to deposit account perfection, but this 
legislation was thinly developed and strictly limited 
in geographic scope.

Revised Article 9 of the UCC, effective in most 
states in 2001 and now adopted by all states in-
cluding the District of Columbia, for the fi rst time 
brought commercial deposit accounts as original col-
lateral within the ambit of Article 9. Under Revised 
Article 9, a security interest in a deposit account serv-
ing as original collateral may be perfected only by 
“control.” This concept of control derived from the 
rules of perfection applicable to investment property, 
where control, as specifi cally defi ned, is a superior, 
though not exclusive, method of perfection. In the 
case of deposit accounts, control has its own unique 
defi nition in the UCC, set forth at Section 9-104, and, 
importantly, is the exclusive method of perfection.

The UCC provides three ways to obtain control of 
a deposit account. First, control is achieved when 
“the secured party is the bank with which the de-
posit account is maintained.”1 Depositary banks, as a 
consequence, have automatically perfected security 
interests in their customers’ deposit accounts. A sec-
ond method of obtaining control is for the secured 
creditor to become the bank’s customer with respect 
to the deposit account.2 This method of perfection 
gives the secured creditor general rights afforded 
bank customers under Article 4 of the UCC and also 
has the unique advantage of priming a depositary 
bank’s automatic control rights pursuant to Section 
9-327(4) of the UCC. However, there may be costs 
to achieving control through this method. First, by 
becoming the bank’s customer on the account, the 
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secured creditor may complicate the debtor’s routine 
access to account funds, where such access is other-
wise permitted. In addition, depending on how the 
account is structured, the secured creditor may incur 
tax liability for earnings on the account, at least for 
the period of time in which it is named as the bank 
customer. As a general proposition, secured creditors 
have an aversion to becoming the titled owners of 
their collateral.

The third method of obtaining control is for the 
debtor, the secured creditor and the depositary bank 
to enter into a triparty agreement pursuant to which 
“the bank will comply with instructions originated 
by the secured party directing disposition of the 
funds in the deposit account without further consent 
by the debtor.”3 This triparty agreement, referred 
to colloquially as a “control agreement,” is the sole 
means by which a secured creditor may obtain a 
perfected security interest in a commercial deposit 
account as original collateral in situations when the 
secured creditor is unwilling to become the account 
owner and is not the depositary bank. 

Since the adoption of Revised Article 9, banks and 
secured creditors have engaged in spirited—some 
would say excessive—negotiations regarding the 
form and content of control agreements. These 
negotiations have typically coalesced around the 
following topics: the essential elements, and pre-
cise mechanics, of exercising control; the priority 
of claims to deposited funds as between secured 
creditors and depositary banks; reimbursement and 
indemnifi cation obligations owing by secured credi-
tors to the depositary banks for uncollectible funds, 
unpaid fees and associated legal risks incurred by the 
banks; and the standard of liability for bank failure 
to comply with the agreement. Some depositary 
institutions have promulgated their own form agree-
ments to promote intrabank uniformity. Others have 
shown a willingness to negotiate forms produced by 
secured creditors. Some banks have simply refused 
to enter into control agreements, prompting creditors 
to condition loan closing on relocation of depositary 
services to more accommodating sources. But amid 
the tussle and pull emblematic of any new business 
practice, agreements have been struck, evidencing 
that, in the main, reasons for accommodation have 
been balanced: A busted deal could jeopardize cash 
management fee income and related service income 
for the banks and risk interest income and loan fee 

income for creditors. Resulting control agreements 
have refl ected the allocation of bargaining power on 
a deal-by-deal basis.

Many practitioners, however, felt that the costs as-
sociated with these negotiations were excessive, with 
the debtor often being squeezed between competing 
industry giants. The Joint Task Force on Deposit 
Account Control Agreements (“the task force”), es-
tablished by the Business Law Section of the ABA, 
was convened to attempt to promulgate uniform 
standards that would minimize negotiations and 
accommodate the key needs of the banking and 
lending communities. The task force is populated 
by representatives of both the banking and lending 
sectors. Its initial report, dated February 13, 2006 
(referred to below as the report), includes a form 
deposit account control agreement designed to be-
come the industry norm.

Structure and Operation 
of DACA

The model form is comprised of two parts, both of 
which may be downloaded free of charge from the 
ABA’s Business Law Section Web site.4 The fi rst part 
is the form deposit account control agreement, a 
document of approximately fi ve pages. The agree-
ment is written in straightforward “plain English” 
(not a “Whereas” to be found), and contains about 
10 blanks requiring completion by the contracting 
parties. These items for completion are referred to 
in DACA as the “Specifi c Terms.” The second part 
is the “General Terms for Deposit Account Control 
Agreement,” a document of 11 pages setting forth 
defi nitions, rules of interpretation and other substan-
tive provisions. The form deposit account control 
agreement expressly incorporates the general terms 
(the form agreement, inclusive of the general terms, 
is referred to in this article as DACA, a term used in 
the report as well). The general terms do not contain 
any blanks, signature blocks or other provisions that 
require any completion. The report repeatedly and 
strenuously discourages contracting parties from 
making any modifi cation to the general terms.

Under DACA, a secured creditor seeking to exer-
cise enforcement rights must fi rst deliver to the bank 
an “Initial Instruction,” a form of which is set forth 
as an exhibit to the model control agreement. The 
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initial instruction directs the bank to cease comply-
ing with the debtor’s instructions regarding deposit 
account operations. Both the report and DACA 
clearly indicate that the bank has no obligation to 
comply with an issued initial instruction until the 
document has been actually received by the person, 
persons or department of the bank designated in 
the attention line of the bank’s address set forth in 
the exhibit initial instruction. DACA then provides 
that the bank’s obligation to honor the secured 
creditor’s transfer instructions is forestalled for 
two business days following receipt of the initial 
instruction. The specifi c terms permit a negotiated 
reduction of this gap period, but absent express 
agreement the default period is two business days. 
DACA further provides that the bank’s obligations 
are further contingent upon the bank receiving 
“evidence reasonably required” by the bank “as to 
the authority of the person” giving transfer instruc-
tions on behalf of the secured creditor.5 The report 
suggests that this “evidence of authority” may take 
the form of signature cards, directors’ resolutions 
or other comparable proof of authority. Pending 
receipt of such satisfactory evidence of authority, the 
depositary banks were nevertheless willing to block 
the debtor’s access to the funds. Successful delivery 
of the initial instruction thus only blocks access to 
the account by the debtor. Thereafter, the bank is re-
quired to honor disposition instructions initiated by 
the secured party only following satisfactory receipt 
of corporate authority documentation.6 Only upon 
satisfactory completion of each of these steps does 
the bank have a direct obligation to comply with a 
secured creditor’s disposition instructions, subject to 
further general provisions regarding, among other 
things, the availability of funds on deposit, the iden-
tifi cation of the intended recipient and the amount 
of funds requested to be distributed. 

DACA also sets forth rules regarding reimburse-
ment and indemnifi cation obligations, topics that 
have received signifi cant negotiation in the com-
mercial marketplace. As a general matter, DACA 
preserves in favor of the depositary bank priority 
setoff rights against the deposit account, to the extent 
exercised to recover uncollected, but provision-
ally credited, funds; merchant card chargebacks; 
normal service or other fees in connection with the 
deposit account or any “related services”; account 
adjustments or corrections; and reimbursements 

for out-of-pocket fees and expenses, including the 
allocable fees and expenses of counsel (including in-
ternal counsel) to the depositary bank in connection 
with the negotiation, administration or enforcement 
of the agreement by the bank.7 Other setoff rights 
are subordinated and suspended while the control 
agreement is in place. In addition, the secured credi-
tor agrees to indemnify the depositary bank for all 
such items, with this specifi c indemnity limited to 
the amounts transferred from the deposit account 
as a result of the bank’s transfer instructions. DACA 
also provides that the contracting parties may limit 
the survival period for this particular indemnifi ca-
tion, with the default rule (absent specifi c agreement 
among the parties) being 90 days following termina-
tion of the agreement. Finally, as discussed below, 
DACA provides for the secured creditor to indem-
nify the bank for claims made against the bank in 
connection with honoring the secured creditor’s 
transfer instructions. 

Analysis and Critique 
Further analysis of DACA is provided within the 
context of three principal criticisms that may be 
made regarding the model agreement.

The mechanics of obtaining the right to direct the 
contents of deposit accounts are cumbersome and 
turn in critical part on items outside the secured cred-
itor’s control. Deposit account control agreements in 
circulation today generally permit secured creditors 
to direct disposition of funds on deposit upon simple 
notice to the depositary institution. Some forms, 
particularly those produced by large money-center 
banks, require that the type of notice for this purpose 
be in the form of an exhibit to the agreement, impos-
ing no meaningful additional burden on the secured 
creditor. The general methods of giving notice for 
these purposes are the same applicable to most com-
mercial transactions, with notice deemed effective 
upon the passage of designated time periods tied to 
the method of delivery: certifi ed mail (effective on 
approximately fi ve days after deposit in the mail), 
reputable overnight delivery (effective typically the 
next business day) and/or facsimile delivery (typi-
cally effective when faxed). Provisions of this nature 
are unremarkable to commercial lawyers and serve 
to support legal communications in transactions of 
all sizes and natures. 
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The notice mechanics established by the task 
force are materially different than those generally 
applicable in the general commercial marketplace. 
First, as previously described, DACA provides that 
the initial instruction delivered by secured creditors 
is not binding on depositary banks until actually 
received by the person or persons or department 
designated on the form of initial instruction attached 
to the core agreement. This is a highly atypical strict 
standard in commercial contexts and raises several 
obvious questions regarding enforcement of rights. 
For instance, what if, during the period between 
execution and enforcement of the agreement (a 
period that could easily 
span several years), the 
designated individual has 
left the depositary bank? 
What if she or he is on 
vacation during the week 
the secured creditor seeks 
enforcement? What if the 
bank department named is 
reorganized or merged into 
other bank departments? 
None of these questions is 
addressed by DACA or the 
report. The report merely cautions secured creditors 
to choose their addressees with care.

The report’s justifi cation for this highly unusual 
notice standard is particularly ironic. With respect 
to transfer instructions, the report states that “be-
cause depositary banks do not have a common and 
uniform way of receiving instructions of this type, 
it was not possible for the task force to reach a con-
sensus acceptable to all depositary banks as to who 
the recipient or recipients at the depositary bank 
should be for the Initial Instruction.” One might 
expect that an appropriate response to the absence 
of consensus would be to leave the item open for 
negotiation on a deal-by-deal basis. Instead, the task 
force has chosen a decidedly burdensome standard, 
one without common acceptance in the marketplace, 
and then elevated its status to “nonnegotiable” by 
classifying it as a “General Provision.”

Next, assuming actual delivery of the initial 
instruction, DACA affords depositary reports, as de-
scribed in the report, “a period of time to react to the 
receipt of the Initial Instruction before being obligat-
ed to comply with it.” By default, this period is two 

business days following actual receipt of the initial 
instruction, though this time period may be reduced 
as part of the specifi c terms. However, inasmuch as 
the specifi c terms expressly provide for a default rule 
of two business days (in the absence of other agree-
ment), secured creditors should expect little leeway 
from depositary banks in reducing this gap period. 
The report acknowledges that this gap period was 
controversial among committee members. Secured 
creditors advocated for a shorter time period (and 
no two-day default position) or at least a “reasonable 
time to react” standard, as established by Article 4 
of the UCC. “However,” the report concludes on 

this topic, “the depositary 
banks felt strongly that 
they needed a clear ‘safe 
harbor’ time period dur-
ing which to react to an 
Initial Instruction,” with 
the concern raised most 
acutely by large money-
center banks.

The report cites two 
factors as mitigants for 
secured creditors. First, 
under the general terms, 

depositary banks may choose to act on the initial 
instruction before the gap period expires, without 
liability to the debtor. This is not much of a legal 
mitigant, as the secured creditor is dependent on 
the voluntary willingness of the depositary bank 
to shorten the gap period. Second, the report notes 
that “given that some depositary banks, especially 
small community banks, may be able to commit to 
react quicker [sic], the parties may in the Specifi c 
Terms shorten the period … .” While this opportu-
nity does exist, as already noted above, the inclusion 
of a two–business day default rule in the specifi c 
terms strongly shapes the negotiations. Why would 
depositary banks willingly reduce that time period 
when the specifi c terms expressly provide a more fa-
vorable default rule, automatically applicable when 
the parties otherwise cannot agree on a term? 

Secured creditors face one additional burden as 
a condition to meaningful control, assuming they 
succeed in making actual delivery of an initial 
instruction. As described above, the general provi-
sions state that depositary banks have no liability 
to secured creditors unless and until they receive 

A hotly negotiated provision in control 
agreements today is the extent to 

which secured creditors should agree to 
indemnify depositary banks for liability 

incurred by the banks in complying with 
secured creditor transfer instructions.

The Model Deposit Account Control Agreement
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“evidence reasonably required” by the banks “as to 
the authority of the person giving the Disposition 
Instruction to act for the Secured Party.”8 Delivery 
of such items has never been a typical requirement 
of control agreements historically accepted by de-
positary banks. The implicit understanding has been 
that, between and among themselves, sophisticated 
institutional investors may comfortably dispense 
with the kinds of authority documentation—cor-
porate resolutions, incumbency certifi cates, legal 
opinions, etc.—that are routinely required of debtors, 
both in the context of loan facilities and ordinary 
course depositary facilities. So what accounts for 
the stark reversal of this business practice set forth 
in DACA? The report states, “The depositary banks 
were reluctant to assume the risk of paying an inter-
loper posing as a representative of a secured party 
without obtaining evidence of the authority of the 
person to act for the secured party.”

One may grant the possibility of some risk expo-
sure to depositary banks absent the existence of a 
corporate authority document tendered by secured 
creditors. But the issue should not be the mere exis-
tence of risk. In introducing what is advertised as an 
evenhanded form approach, the task force members 
should demonstrate a weighing and balancing of 
competing interests. How signifi cant is the risk to 
depositary banks of secured creditor “interlopers” 
seeking to defraud them? What is the historical 
loss experience to banks due to “interloper” actions 
taken under control agreements? The task force 
report does not address such questions. Moreover, 
the commercial marketplace currently uses a simple 
mitigant for bank exposure here, one that imposes no 
unusual burdens on secured creditors. Many control 
agreements in circulation today provide that banks 
have no liability to secured creditors for honoring 
instructions issued by anyone purporting to act on 
behalf of the secured creditor. The task force makes 
no mention of this simple risk-shifting device.

In sum, the DACA enforcement provisions are 
burdensome and, in critical part, unprecedented in 
current commercial practice. To safely reach funds 
on deposit with depositary banks, secured credi-
tors must (1) identify an appropriate individual or 
department at the depositary bank to receive the 
initial instruction; (2) monitor changes within the 
bank to determine continued validity of that des-
ignation over time; (3) petition for an amendment 

to the DACA (which the bank need not accept) to 
designate new names and/or departments due to 
changes at the bank; (4) confi rm actual delivery of 
the initial instruction to the specifi ed recipient; (5) 
wait the designated “hold period” following actual 
receipt of the initial instruction; and (6) tender to 
the depositary bank whatever evidence is “reason-
ably required” by the depositary that the individual 
acting on behalf of the secured creditor is properly 
authorized to act. Then, and only then, is the bank 
legally required to honor transfer instructions initi-
ated by the secured creditor. Many of these items 
are outside the secured creditor’s control, rendering 
practical realization of material rights under the 
deposit account control agreement uncertain.

DACA’s resolution of certain key provisions in 
control agreements does not refl ect current market 
positions. A central goal of any legal form practice 
is to reduce future negotiation. This goal may be 
achieved by focusing a varied, diverse set of nego-
tiation practices and approaches into a concise list 
of options, a “menu” approach to documentation. 
Alternatively, a legal form may provide only one 
choice on a given topic, which is the approach com-
monly taken by DACA. When this approach is taken, 
the success of the form agreement will turn in large 
part on its ability to represent a balanced position 
within the range of current marketplace positions. 
On several key provisions, including the scope of 
secured creditor indemnifi cation obligations and de-
positary bank standard of care, DACA provides only 
one option as a matter of form practice and not one 
representing a balancing of prevailing interests.

A hotly negotiated provision in control agreements 
today is the extent to which secured creditors should 
agree to indemnify depositary banks for liability 
incurred by the banks in complying with secured 
creditor transfer instructions. The debate has been 
framed as follows: Depositary banks have argued 
that control agreements exist for the sole accom-
modation of secured creditors and that the banks 
accordingly should have no liability exposure for 
performing their obligations under such agreements. 
Secured creditors have countered by arguing that 
banks are routinely exposed to potential liability 
for honoring their depositors’ transfer instructions 
(and are indemnifi ed by their depositors to mitigate 
such liability), and the mere fact that the banks are 
taking these instructions from the secured creditor 

The Model Deposit Account Control Agreement
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does not justify shifting that liability to the secured 
creditors. Negotiation of this contentious issue over 
the past several years has yielded many different 
and, at times, creative balanced solutions. Without 
any explanation in the report, the task force has de-
termined a standard solution for this provision, one 
that is decidedly pro-bank. The general provisions of 
DACA provide for the secured creditor to indemnify 
the depositary bank for claims “incurred, sustained 
or payable” by the bank arising from the bank fol-
lowing instructions initiated by the secured creditor, 
“except to the extent directly caused by the Bank’s 
gross negligence or willful misconduct.”9

A similar approach exists on the topic of depositary 
bank standard of care. Section 4(b) of the general pro-
visions states that depositary banks are not liable to 
secured creditors for claims arising under the control 
agreement “except to the extent directly caused by 
the Bank’s gross negligence or willful misconduct.” 
Secured creditors in many transactions have suc-
ceeded in expanding this standard of bank liability 
to include any bank breach of the deposit account 
control agreement, without regard to whether the 
breach amounted to “gross negligence or willful 
misconduct.” The argument for this expansion is 
that bank obligations under control agreements are 
typically limited in scope and that a required proof 
of “gross negligence or willful misconduct” in each 
instance establishes an inappropriately high burden 
for secured creditors to bear. 

The report acknowledges, but rejects, this alterna-
tive standard for bank liability. “It was pointed out,” 
the report states on this topic, “that the gross neg-
ligence/willful misconduct standard is customary 
in other banking arrangements, such as in deposit 
account agreements,” and that the standard is “the 
prevailing standard for persons acting in various 
representative capacities for others, such as escrow 
agents, indenture trustees, administrative agents 
and collateral agents. Accordingly, the provision was 
viewed to refl ect market standards for risks under-
taken by banks and that should be no different for 
deposit account control agreements.”

The report’s reference to the standard of care in 
the “other banking arrangements” may be criticized 
as an inappropriate one-size-fi ts-all approach. For 
instance, in the case of deposit account agreements, 
when the contracting parties are an institutional de-
positary on the one hand and an individual depositor 

on the other hand, banks command a particularly 
strong negotiating stance vis-à-vis their depositors 
and largely dictate standard legal terms. The same 
is true in the other examples cited by the task force. 
However, in the case of negotiations between banks 
and secured creditors—as evidenced by the devel-
opment of various alternative standards rejected by 
the task force—bargaining power is more balanced, 
leading to the development of more balanced legal 
standards of liability. The task force has failed to 
capture a balanced solution to the standard-of-care 
issue, perhaps to the detriment of market acceptance 
of DACA as a whole.

With respect to both of these issues, it is interesting 
to note not just the substantive resolution of the issue 
but the manner in which the issue is resolved. Both 
issues are resolved within the general provisions of 
DACA. As previously mentioned, in the report the 
task force repeatedly discourages any negotiation 
of the general provisions, except in highly unusual 
circumstances.10 Moreover, the very structure of the 
general provisions—a separate, unsigned document 
existing on the ABA Web site, containing just the 
boilerplate provisions—could be viewed as designed 
to discourage future negotiation of its provisions. On 
these topics and related topics, DACA offers only one 
documentation option, not always a balanced one 
in the marketplace, and has strongly discouraged 
future negotiation. 

The burdensome enforcement provisions of DACA 
create legal risk as to the immediate effectiveness 
of perfection by control. From the perspective of se-
cured creditors, deposit account control agreements 
serve two fundamental purposes. First, such agree-
ments provide the secured creditor legal power over 
its debtor’s cash on deposit, one of the most liquid 
forms of collateral supporting commercial loans. 
Second, as explained above, such agreements are 
the general means by which secured creditors obtain 
perfected security interests in a debtor’s deposit ac-
count as original collateral.11 Perfection is of primary 
importance in the case of a debtor bankruptcy, as 
a debtor-in-possession or bankruptcy trustee may 
seek to avoid any unperfected security interests, 
thereby placing the creditor’s claims in rank with 
unsecured creditors.12

The UCC contains a very concise statement of 
when legal control is achieved under triparty control 
agreements. Section 9-104(a)(2) of the UCC provides 
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that legal control exists if “the debtor, secured party, 
and bank have agreed in an authenticated writing13 
that the bank will comply with instructions origi-
nated by the secured party directing disposition of 
the funds in the deposit account without further 
consent by the debtor.” As analyzed in a previous 
section of this article, DACA establishes several 
important requirements—actual delivery of the 
initial instruction, tendering of satisfactory evidence 
of authority, etc.—that must be satisfi ed before the 
depositary bank has any legal obligation to honor 
the secured creditor’s transfer instructions. One 
may therefore question whether legal control exists 
under DACA at the time of contract formation, prior 
to the satisfaction of the DACA requirements. This 
issue receives direct attention in the report, and it is 
understandable why: Any perception that DACA 
risks perfection by control could seriously undercut 
secured creditor willingness to accept the new model 
approach. As a result, the report makes several argu-
ments asserting that legal control is unaffected by 
the DACA requirements. 

The best argument that DACA does not compro-
mise perfection by control runs as follows: DACA 
does in fact establish certain conditions to enforce-
ment that are outside the control of the secured 
creditor. However, the mere existence of such 
conditions does not preclude perfection by control. 
Indeed, Official Comment 3 to Section 9-104 of 
the UCC provides that “[a]n agreement to comply 
with the secured party’s instructions suffi ces for 
‘control’ of a deposit account … even if the bank’s 
agreement is subject to specifi ed conditions, e.g., 
that the secured party’s instructions are accompa-
nied by a certifi cation that the debtor is in default.” 
Admittedly, there must be some outer limit to such 
conditions. At some point, the enforcement rights 
of the creditors could become so uncertain, so un-
realistic, that one might not be able to conclude that 
the bank has agreed to comply with the secured 
creditor’s transfer instructions within the meaning 
of Section 9-104 of the UCC. In the case of DACA, 
the enforcement conditions, required by the banking 
community, have been recognized to be reasonable 
by the lending community (through its participation 
on the task force). The added burdens imposed by 
the DACA requirements should not frustrate the ulti-
mate aims of the banking and creditor communities, 
namely, to have a control agreement that satisfi es the 

business and legal expectations and requirements of 
these two important constituencies. Section 9-104 of 
the UCC, therefore, should be read to accommodate 
the DACA requirements, rather than to compromise 
the entire model approach by precluding the critical 
achievement of perfection by control. 

In contrast to the foregoing argument, which con-
cedes legal uncertainty and makes a policy-guided 
argument for resolution, the task force analysis on 
this topic reads as if the matter were one of settled 
law, that no signifi cant question is presented as to 
whether DACA as a matter of law conforms to the 
requirements of Section 9-104 of the UCC. The task 
force may be guided in this approach by its strong 
desire that the introduction of DACA not adversely 
affect closing legal opinion practice with respect to 
fi nance transactions.14 However, the task force’s de-
cision to avoid the legal uncertainty engendered by 
the novel features of DACA comes at a cost. First, the 
report does not throw its support behind a policy-
guided approach to resolution, as outlined above, 
which could have served to persuade and guide 
courts that may be asked in the future to resolve 
this legal issue. 

Second, the task force could have buttressed the 
policy-based argument by including within DACA 
representations and warranties made mutually by 
creditors and banks as to the effectiveness of the 
agreement in achieving control under Section 9-104. 
Such reciprocal representations and warranties are 
common features of many control agreements in the 
marketplace today and would have also provided 
strong evidence to future courts that, in the belief of 
the contracting parties, the agreement qualifi ed as 
an effective control agreement. Unfortunately, the 
task force chose a different approach on this topic. 
The general provisions of DACA include represen-
tations and warranties made by the contracting 
parties, and those made by the depositary bank 
exclude all legal conclusions, including whether 
the agreement creates legal control for purposes 
of Section 9-104. The report’s explanation for this 
omission speaks plainly as to where the task force 
believes legal risk under DACA should reside: 
“The secured party should perform suffi cient due 
diligence to make those determinations [such as 
whether control exists] based upon the representa-
tions and warranties that the depositary bank in fact 
makes and other inquiries in cooperation with the 
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debtor.” In seeking to minimize any legal exposure 
to the depositary banks, the DACA task force has 
also lost an opportunity to provide an easy support 
for the legal effectiveness of DACA.

Finally, the arguments presented in the report 
regarding the effectiveness of DACA under Sec-
tion 9-104—arguments based on existing statutory 
construction rather than policy analysis—are not 
very convincing. For instance, the report argues 
that the concept of control must be viewed as being 
subject to the “well understood” doctrine in Revised 
Article 9 of the UCC that “a security interest may 
be perfected even though the secured party does 
not have a present ability to enforce the security 
interest against a third party obligated on the col-
lateral without taking further steps with respect to 
the third party.” The task force’s argument, in light 
of cited examples, seems to be that control may 
exist under Section 9-104(a)(2) even when, per the 
terms of a control agreement, the secured creditor 
requires the consent of the depositary bank to reach 
the deposited funds.

The task force cites two provisions of the UCC 
in support of this proposition. The fi rst citation is 
to Section 9-341 of the UCC, which provides that a 
bank’s rights and duties with respect to a deposit 
account are not modifi ed in any way by the creation, 
attachment or perfection of a security interest in the 
deposit account or the bank receipt of transfer in-
structions from the secured party. This section does 
not govern perfection of a security interest in deposit 
accounts, nor does it govern enforceability of secu-
rity interests. As such, this section does not appear 
to lend any support to the argument advanced by 
the task force. The second citation, to Section 9-607, 
does govern collection and enforcement by the se-
cured party. Here, the task force references Section 
9-607(e) of the UCC, which provides generally that 
the body of enforcement rules in this section “does 
not determine whether an account debtor, bank, or 
other person obligated on collateral owes a duty to 
a secured party.” This clause is designed merely to 
assure various third parties, including banks, that 
a secured creditor’s enforcement rights under the 
UCC do not, by themselves, create or otherwise give 
rise to duties owing by such parties to secured credi-
tors. It does not appear to provide any modifi cation 
to the control rules in Section 9-104, either directly 
or by analogy.

Moreover, there is clear language elsewhere in 
each of these cited sections to indicate that the 
control rules in Section 9-104 exist independent of 
each cited section. For example, Section 9-341 leads 
in with “unless the bank otherwise agrees in an 
authenticated record,” referencing the independent 
right of the bank to enter into contracts, such as 
control agreements, that supersede the provisions 
of Section 9-341. Further, Section 9-607 has a specifi c 
enforcement provision, set forth in clause (a)(5) of 
that section, with respect to control agreements. That 
provision states, rather unremarkably, that follow-
ing default and to the extent agreed to between the 
contracting parties, a secured creditor may issue 
instructions to the bank to pay the account balance 
to the secured creditor. If the code drafters had in-
tended for Section 9-607 to modify the control rules 
in Section 9-104, one would expect clause (a)(5) to be 
the source of the modifi cation. Instead, this clause 
and its supporting commentary merely cross-refer-
ence to the independent authority of Section 9-104, 
without any modifi cation to that provision. 

In fi nal support of the task force’s assertion above, 
the report sets forth in a footnote an illustration of its 
doctrine: “For example, a secured party may have a 
perfected security interest in identifi able cash pro-
ceeds in a deposit account … but may not have the 
ability to enforce the security interest against the de-
positary bank without the depositary bank’s further 
consent.” As a matter of law, this footnote example 
seems just wrong. Offi cial comment 7 to Section 9-
607(e) addresses the specifi c situation when a secured 
creditor has a perfected security interest in identifi -
able cash proceeds in a deposit account. The comment 
states: “If a security interest in a deposit account … 
is perfected by fi ling by virtue of the proceeds rules 
… the depositary institution ordinarily owes no ob-
ligation to obey the secured party’s instructions … 
To reach the funds without the debtor’s cooperation, the 
secured party must use an available judicial procedure.” 
[Italics added.] The UCC appropriately clarifi es that, 
absent the existence of a consensual control agree-
ment, the depositary bank need not comply with 
the secured creditor’s request for cash on hand. But 
it then goes on to indicate in the italicized section 
that the secured creditor may nevertheless obtain 
the funds through “available judicial procedures,” 
such as by way of garnishment proceedings or the 
like. The depositary bank’s consent in this situation 
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may be helpful to expedite foreclosure on the funds, 
but it is simply not legally required. 

Practices for Secured Creditors
Secured creditors have no legal obligation to accept 
DACA as the basis of control agreement nego-
tiations. DACA is a proposed model approach to 
documentation, and creditors may exercise their 
freedom of contract to reject the DACA provi-
sions, either in full or in part. However, inasmuch 
as DACA enjoys the support of an ABA working 
committee and is generally supported by the bank-
ing community, secured creditors may receive 
signifi cant market pressure to accept the new model 
approach. Creditors that choose to accept DACA 
may take several steps to best reduce their exposure 
under the model approach. 

First, secured creditors should fully acquaint 
themselves with the general provisions, should 
they not be included with the specific terms. 
Creditors should also retain ready access to each 
executed DACA, as a fully signed copy must be 
attached to any initial instruction. Moreover, as 
previously discussed, creditors should complete 
the notice information in the exhibit initial in-
struction with great care. In most cases, secured 
creditors should insist on using a bank’s depart-
ment as the addressee over any specifi c individual 
or individuals, as any given individual may be 
absent from the bank at the time actual delivery 
is attempted (and DACA provides for no remedy 
to the secured creditor should this be the case). 
Creditors should also periodically investigate 
the continued validity of the address information 
specifi ed in any form initial instructions, particu-
larly as part of any standard loan workout. 

Secured creditors should also consider deliver-
ing corporate authority materials to the applicable 
depositary banks as a standard part of any work-
out of the credit or earlier. Incorporating the 
delivery of such materials at the beginning stages 
of a workout or earlier may help avoid delays 
associated with such deliveries at a more critical 
stage of the workout. Moreover, delivery of such 
materials as a routine part of a workout strategy, 
as compared to delivery at a “meltdown” stage of 
a workout, may prevent the bank and the borrower 
(should it learn of such delivery) from viewing 

such deliveries as an early indicator of imminent 
foreclosure plans. 

Finally, to help mitigate the risk that DACA does 
not constitute an effective control agreement under 
Section 9-104 of the UCC, creditors should request 
an unqualifi ed legal opinion of borrower’s counsel 
concerning the establishment of legal control as of 
the closing date. It may be the case that some counsel 
will decline to give an unqualifi ed legal opinion on 
this topic and instead may be willing to offer only 
a qualifi ed or “reasoned” opinion. Whether this 
alternative approach should be acceptable to credi-
tors will turn on the specifi c content of the opinions 
and any changes in opinion practice generally in 
response to DACA. 

Endnotes
1 UCC Section 9-104(a)(1).
2 UCC Section 9-104(a)(3).
3 UCC Section 9-104(a)(2).
4 See www.abanet.org/dch/committee.cfm?com=CL710060.
5 Section 4(a)(ii)(F) of DACA general terms.
6 The report states that depositary banks may be willing to 

receive such evidence of authority in advance of an initial 
instruction so that effective disposition instructions may 
be included in the initial instruction. Nothing in DACA, 
however, requires depositary banks to accept this “early 
authorization,” nor would it preclude depositary banks 
from requiring additional evidence of authority at the time 
of actual foreclosure.

7 Section 5 of DACA general provisions.
8 Section 4(a)(ii)(F) of the general provisions.
9 Section 6(e) of the general provisions.
10 As an example of such “highly unusual circumstances,” the 

report cites the appropriate modifi cation of reimbursement 
provisions when the secured party is an indenture trustee that 
does not normally incur such obligations and when the bank 
may have received other credit enhancement. 

11 In addition to reaching deposit accounts as original collateral, 
secured creditors may also seek to reach funds on deposit as 
identifi able cash proceeds of other original collateral, such as 
proceeds of accounts receivable. See UCC Section 9-315. In the 
case of cash proceeds of other collateral, such proceeds would 
be “identifi able” proceeds only to the extent the secured 
creditor could trace the proceeds of original collateral, using 
applicable common-law equitable principles. See UCC Section 
9-315(b)(2). In addition to the practical burdens of tracing 
proceeds of other collateral, this method of perfection is also 
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legally subordinate to perfection established by “control.” See 
UCC Section 9-327.

12 Section 544(a) of the U.S. Bankruptcy Code.
13 An “authenticated writing” is the UCC’s reference to a 

signed agreement, using medium-neutral language so as to 
accommodate other modes of execution, such as electronic 
signatures. See Offi cial Comment 9 to UCC Section 9-102. 

14 The report cites as one of its foundational philosophies that 
DACA serve as an agreement “with which practitioners would 
be comfortable for opinion purposes … so that the opinion 
giver ... would be able to opine that under the DACA perfec-
tion of the secured party’s security interest in the deposit 
account has been achieved by control.”
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